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For lachnalogy-basad companies, baing the first one to market a new product or service
offars incredible competitive advaniages. Traditicnally, the first company fo capitalize on a
new idea will anjoy a lead-time advantage in setting manufacturing, marketing, and
distribution channels in place. This haad start provides the originator of a new product or
service with tha opporiunily to perad commercial development of the idea, cultivale brand
recognition, and begin building consumer layalty.

Tha advantagas of being first, unfortunately, are anly temporary. Without adequate legal
protection, i is only a matter of time before competitors will enter the market and drive
down prices. The amount of ime a naw starl-up has before competitors enter their fiald
depends wpon the nature of the new technology and the barriers to entry. For example,
many Internel-based business methods and innovalions may be reverse-engineerad or
copied within a matier of days. Traditional manufacluring-based inventions, on the other
hand, may take longer to duplicale due to the need for special moldings, parls. machinery,
and equipment. In either case, the firsi-lo-market advantage is shorl-lived. To make matters
worse, compatitors entering a market after the initial product release are often able to
improve upon the original concept by studying the development and marketing rmislakes
made by the first-antrant in the feld

The ability of a start-up 1o obtain proprietary legal prolection for their ideas has become a
mapar concern Lo investment firms and venture capitalists burmed by the Internet bust, Two
years ago, the markel may have baen a little different. In the intense white-hot competibion
for new deals, inexperienced investors were willing to ovarook weak intellectual property
assels. Nol anymore. Dol-com bankruptcies will continue o rise as companias with similar
technology and business methods compele o “oulspend and under-price” each other.
Investors and venlure capitalisis now realize thal a great idea withoul any barriers to antry
is an opan nvilation for competition. Today, starl-ups are being asked o demonslirale an
abdity 1o maintain their competitive advanlages. Being firsi in ihe markel with an mnovativa
new business mathod, product, or service is great. But you must prevent others from
dupbcating il. This is done through a vanely of legal doctrines including patents,
irademarks, copyrighls, trade sacrels, and coniraciual agreamanlts.

Patant Pratection

It should be expacied thal a development as radical as the Infernet will spark a patenling
explosion. Tha boom in Internat-related, software, and business methed patanis has
certainky not been withoul contraversy. Some argue thatl many of the new patents on thesea
Inmovations are too broad in scope and should be invalidated. Othars have losl confidence
in the U.S. Patent and Trademark Office’s ability to properly evaluate software and Intemet-
related innovations. For high-tech companies, applying for patent protaction simply makes
good business sense. It Is not unusual in technically crowded fields for businesses lo
protect improvements in known devices with a broad array of patents. Thesa mulliple
patents can be used o leverage negotiations and often lead to cross-licensing
arrangaments between rivals in the same fiekd.

In the information age, palents are clearly the mosl sought after way to protect new
lachnalogical innovations. In its simplest form, a patent is a manapaly granted by the
United States Governmenl to an inventor to enable the inventor to exploil his craalivily. A
patent permits an inventor o exclude others from making, using, sefling, or importing an
invantion throughout the United States withoul the invanlor's parmission,
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By providing inventors with the security that they will enjoy the fruils of their hard work
and ingenuity, patenls ancourage innovation,

There are different types of patents available in the Unitad States: utdity patents,
design patents, and planl patents. A ulility patent protects tha function of an invention
and has a term of 20 years from the date of filing Design patants, on the olher hand,
only prolect the overall appearance of an invention and have a lerm ol 14 years from
the date of issuance. A plant that an inventor has produced asaxually (withoul seeds)
may be protecied by filing a plant patent, Plant patents have a lerm of 20 years from
the date of filing.

There are certain deadlines, which an inventer must meeal in order o avoid the loss of
pateni rights. One of these is that in the United States an inventor must file a patent
application with the United States Patent and Trademark Office within one year of the
first date on which the invention was offered for sale or made public. Failure lo do s0
will result in a loss of all patent rights. Entrepreneurs should be careful in revealing a
new innovation or business method lo a venture capitalist without adequale legal
protection. The terms “offer for sale”™ and “public disclosure” are interpreted broadly
and encompass a wide variety of fact pattems. In many foreign countries, patent
rights are lost once a public disclosure or offer to sell an invention is made

Trademark Protection

Establishing a business identity on the Internel has taken on a feverish pace as e-
commerce businesses struggle to build and develop consurmer loyalty and brand
recognition. The importance of bullding brand identily will become even more pivotal
as the online landscape thickens, In cyberspace, adequate trademark protaction for a
business or its producis or services is simply indispensable, Inexperiencead
antrepreneurs offen overook the importance of propery securing thesa rights in ha
start-up phase of their business. Mistakes at these early stages of choosing and
protacling names can be very castly. A rademark is a word, logo, design, or aven a
combination of these. A service mark is similar 1o a trademark except that it is used Lo
axpress he origin of services, Trademarks and service marks are used (o wdentify a
business or its products or services. Consumers identify trademarks with a particular
quality of goods or services. Thay conlinuously increase in value as the products or
sarvices they reprasant gain brand recognition and consumer layally.

The interaction between trademarks and domain names has created a minafiald of
polantial dangers to businesses, Withoul proper trademark prolection, 8 company’s
reputation and goodwill can be "kidnapped” by cybersquallars. A cybersquatier is an
individual or business Lhat registers a domain name on the web with tha intention of
ransoming it for sale. A company with proper trademark protection is saleguarded
from cybersquatiers by the Anticybersqualting Consumer Protection Acl, which
bacame law in Movember of 1999, Oblaining a trademark on your company s name or
products helps provide quick and effective recourse to your marks in the evenl thal
someane Iries to hold your company or product name hostage. A lrademark nol only
prevants aothars from using an exact duplicate of your registered mark, bul alsa
prevenls the use of confusingly similar marks.

Bafore launching a new product or sarvice, il is important lo underake &
comprehensive trademark search and obiain a dearance for your mark
Inexperienced Internal entreprenaurs have invesied considerable sums of time and
money promoting a new web-based business only lo have their marketing efforts
made usaless because their mark was already in use by anolher company.

Copyright Protection

Important components of high-technalegy businesses may lend themsalves o

copyright protection. A copyright protects the ariginal expression of an idea, whethar

literary, artistic, commercial or otherwise. It is usad o protect cnainal works of
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authorship thal are fixed in a langible medium of expression. Some examples of
ariginal works thal may be protected with a copyright include books, sales brochures,
adverising, instruction manuals, architectural and angineering drawings, picluras,
pholographs, paintings, graphical images, web-site designs, computer software, music,
and sound recordings. Copyrigh! protaction generally lasts for 70 years after the
author's death.

Under current law, copyright protection attaches to a work whelher or nol the copyright
owner registers Ihe work with the U.5. Copyright Office. However, registration is
raquired bafore an infringement lawsuit can be filed. Also, registering a copyright within
ihree months of the work's first publication entitles the owner to stalutory damages and
attorney fees in an infringement action. Copyright registration is inexpensive and it is
advisable lo registar any work believed lo be of value.

The owner of a copyrighled work has the exclusive right to reproduce the work, prepare
darivative works based upon the work, distribute copies of the work to the public,
nerform tha work publicly, and display the work publicly, One significant disadvantage
of copyright protection, howeaver, is that “independent creation” is a valid defense 1o an
infringement action. In other words, a defendant can avoid liability as long as he or she
can show thal they did not copy from the earlier work.

Trade Secrets and Contractual Agreements

Sometimes the nature of a new method of deing business or a new idea does nol lend
iself to effective patent, trademark, or copyright pralection. It may stll be possible to
provide some protection for these ideas through contract or trade secral law. Unlike
patent, irademark, and copyright law, the law relaling to contracts and trade secrels s
based on state law and may differ from state o state.

Trade secrels are generally defined as proprietary or confidential information used in a
business. Trade secrets must have commercial value or provide a compelitive edge.
Examples of trade secrets include customer or supplier ists, marketing plans, formulas
for compositions (soft drinks), and manufacturing processes. In order lo qualily for
irade sacret protection, the subject matter must be sufficiently secret so that the use of
IMEroper means s nacessary for competilors to obtain it

& commaon way for businessas to establish rights to a trade secrel is by entaring into
agreaments requiring signing parties to be bound to maintain confidentiality. Many
enlrepraneurs and businesses are familiar with non-disclosure or confidentiality
agreements. A nan-disclosure agreement can be used by high-tech businesses Lhal
entar into arrangements with suppliers, venders, sub-contractors, amployaes, and even
custormers thal may require them to reveal important components of their lechnology or
business methods, Unforfunately, a non-disclosure agreement provides no protection
0 a company against a competitor wha is not a signatory to the agreement and who
independently creates a compeling product. Such protection can only secured by filing
a patant application.

Conclusion

in ioday's hyper-competilive business anvironmenl, tha potential valuation of a
lachnology-based business lies to a great extent in its ability to capitalize upon ils
creativity and innovation. In many cases, the greatast assets of a new venture may
very wall be its new ideas. The value of new ideas, however, comeas from transforming
them into practical and useful products and obtaining legal protection to prevent others
from infringing on your markel. Success is an open invitation lo the compaetition. And
withoul legal protection for their new innovations, loday's successful businesses and
aspiring enfreprenaurs are finding thal baing first is only half the battle., +
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respansitility fof e acturacy or
reliability of infcemakon
preseniad in Ihis publication.
The intend i crealive and
ihoughtiul thinking, but nod fo
provide definile answers or
solulions. <

Membership

Y our marmbership enilles you o
all thad is oMared by the Sockely:
avenls, meelings, conlests,
prices, awands, nominabions,
and networking. Mambers also
benefit fram a manthly
newslallar that includes bps,
publicalions, iselul websles
and ratlicnal exposifions.
Membership means added
benadils bo you and, of course,
funds o the Society ko hold
meebngs, send newsleiters, hokd
specsl events, ano mainlain an
Intemed presance. Discounbsd
Sludent Memberships ane
available.

1

- i el et e




